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\. Richard D. Altick, The Art of Literary Research (rev. edn., New York, Norton,

1975), p.112.
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Hassan, supra n. 7, passim; Haskell M. Block, “The Concept of Influence in
Comparative Literature” (1958) 7 Yearbook of Comparative & General

Literature 30.
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David Lodge, Small World: An Academic Romance (Harmondsworth, Penguin,
1985 [1984]), pp.51-2.
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lan Brownlie, Principles of Public International Law (5th edn., Oxford, Oxfoi;
University Press, 1998).
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Mohamed Shahabuddeen, Precedent in the World Court (Cambridge, Cambridge
University Press, 1996), pp.203-8.
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Fred R. Shapiro, “Origins of Bibliometrics, Citation Indexing, and Citation
Analysis: The Neglected Legal Literature” (1992) 43 J. Am. Soc. for

Info.Science 337.
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Fred R. Shapiro, “The Most-Cited Law Review Articles” (1985) 73 Calif. L. Rev.
1540; The Most-Cited Law Review Articles (Buffalo, N.Y., Hein, 1987) ( .5
Ylae oy, 5els ol 5l); “The MostCited Articles from The Yale Law Journal”

(1991) 100 Yale L. J. 1449; “The Most-Cited Law Review Articles Revisited”
(1996) 71 Chicago-Kent L. Rev. 751; “The Most-Cited Law Reviews” (2000) 29

J. Leg. Studs. 389.
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Blaise Cronin, The Citation Process: The Role and Significance of Citations in
Scientific Communication (London, Taylor Graham, 1984), pp.50-73.
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Y. Anthony Grafton, The Footnote: A Curious History (Cambridge, Mass., Harvard

University Press, 1997), pp.vii, 33. Peter Novick, That Noble Dream: The
“Objectivity Question” and the American Legal Profession (Cambridge,

Cambridge University Press, 1988), p.220 fn. 25.
Ay S ity dalllas (o1 Y

Richard A. Posner, The Theory and Practice of Citations Analysis, with Special
Reference to Law and Economics (University of Chicago Law School, John M.
Olin Law & Economics Working Paper No. 83 (2d ser.), September 1999), p.5,
available at http://www.law.uchicago.edu/Publications/Working/index.html.
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Arthur D. Austin, “Footnotes as Product Differentiation” (1987) 40 Vanderbilt

L. Rev. 1131.
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J. M. Balkin and Sanford Levinson, “How to Win Cites and Influence People”

(1996) 71 Chicago-Kent L. Rev. 843 at 960-1 (identifying and parodying the
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Mengxiong Liu, “The Complexities of Citation Practice: A Review of Citation
Studies” (1993) 49 Jnl. of Documentation 370.
1 A;;..; ‘;L.Zj)é_’::u' axlllas 6‘)‘."&
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supra n. 20, p.868; and Norman Kaplan, “The Norms of Citation Behaviour:
Prolegomena to the Footnote” (1965) 16 American Documentation 179 at 181.
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Dirk Schoonbaert and Gilbert Roelants, “Citation Analysis for Measuring the
Value of Scientific Publications: Quality Assessment Tool or Comedy of
Errors?” (1996) Tropical Medicine and International Health 739 at 748.
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Laura M. Baird and Charles Oppenheim, “Do Citations Matter?” (1994) 20 Jnl. of
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An Empirical Note” (1993) 56 Albany L. Rev. 773 at 777-8; Jon Wiener,
Professors, Politics and Pop (London, Verso, 1991), p.343; and Balkin and
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Dean Acheson, “Recollections of Service with the Federal Supreme Court”
(1957) 17 Alabama Lawyer 355, cited after Chester A. Newland, “Innovation in

Judicial Technique: The Brandeis Opinion” (mimeograph, Idaho State College,
Government Faculty Seminar, Pocatello, ldaho, 9 February 1960).
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\. John Gava, “Scholarship and Community” (1994) 16 Sydney L. Rev. 443 at 449.
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Its Audience” (1992) 63 Univ. Colorado L. Rev. 569.

Y. Edward L. Rubin, “What Does Prescriptive Legal Scholarship Say and Who is

Listening to It: A Response to Professor Dan-Cohen” (1992) 63 Univ. Colorado
L. Rev. 731 at 750.
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Kenneth Lasson, “Scholarship Amok: Excesses in the Pursuit of Truth and
Tenure” (1990) 103 Harv. L. Rev. 926; Pierre Schlag, Laying Down the Law:
Mysticism, Fetishism, and the American Legal Mind (New York, New York
University Press, 1996), pp.17-41; Richard Delgado, “Norms and Normal
Science: Toward a Critique of Normativity in Legal Thought” (1991) 139
Univ. Pennsylvania L. Rev. 933; Paul D. Carrington, “Butterfly Effects: The
Possibilities of Law Teaching in a Democracy” (1992) 41 Duke L. J. 741 at 800—
3; David P. Bryden, “Scholarship about Scholarship” (1992) 63 Univ. Colorado
L. Rev. 641; Steven Lubet, “Is Legal Theory Good for Anything?” [1997] Univ.
Illinois L. Rev. 193; Alex M. Johnson, Jr., “Think Like a Lawyer, Work Like a
Machine: The Dissonance Between Law School and Law Practice” (1991) 64
Southern Calif. L. Rev. 1231.

Y. Harry T. Edwards, “The Growing Disjunction Between Legal Education and the
Legal Profession” (1992) 91 Michigan L. Rev. 34.
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Y. Wes Daniels, ““Far Beyond the Law Reports’: Secondary Source Citations in
United States Supreme Court Opinions October Terms 1900, 1940, and 1978~
(1983) 76 Law Library Jnl. 1 at 15.
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Borris M. Komar, “Text-Books As Authority in Anglo-American Law” (1923)
11 Calif. L. Rev.397 at 408-9; Borris M. Komar, “Probative Force of
Authoritative Law-Works: Works on the Law-Merchant” (1924) 4 Boston
Univ. L. Rev. 191 at 193; and Max Radin, “Sources of Law—New and Old”
(1928) 1 Southern Calif. L. Rev. 411 at 415.

f. Benjamin N. Cardozo, The Growth of the Law (Westport, Conn., Greenwood
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\. Benjamin N. Cardozo, “Introduction”, in G. J. Thompson et al. (eds), Selected

Readings on the Law of Contracts from American and English Periodicals
(New York, Macmillan, 1931), pp.vii—xi at ix.

Y. Cardozo, supra n. 6, pp.13-16.
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Andrew L. Kaufman, Cardozo (Cambridge, Mass., Harvard University Press,
1998), pp.162-96.

Y Samuel D. Warren and Louis D. Brandeis, “The Right to Privacy” (1890) 4
Harv. L. Rev. 193.
wlad il By is slaadbog o )if il ol s b allie ol 4 azgs 45 aiz o
aS o e s — 0,5 blisl Wb ol Siagh 5o ol 5l soliiwl jo Ll w)ls cosal @&i)n]
oEils SllaBgax a S pl 5l s o] Lol caiiiisi co (Ssi> sladasbois gl paiy g o)l
Laing I8 jasleass lladgas anil
f. William L. Prosser, “Privacy” (1960) 48 Calif. L. Rev. 383.
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“The Right to Privacy” (1891) 5 Harv. L. Rev. 148; and Denis O’Brien, “The

Right of Privacy” (1902) 2 Columb. L. Rev. 438.
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Palmer D. Edmunds, “Hail to Law Reviews” (1967) 1 John Marshall Jnl. of
Practice and Procedure 1 at 2-4; James H. Barron, “Warren and Brandeis, The
Right to Privacy, 4 Harv. L. Rev. 193 (1890): Demystifying a Landmark
Citation” (1979) 13 Suffolk University L. Rev. 875; Michael J. Swygert and Jon

W. Bruce, “The Historical Origins, Founding, and Early Development of
StudentEdited Law Reviews” (1985) 36 Hastings L. J. 739 at 787-8; and Mary
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Ann Glendon, Rights Talk: The Impoverishment of Political Discourse (New
York, Free Press, 1991), pp.54-5.
. Philippa Strum, Louis D. Brandeis: Justice for the People (Cambridge, Mass.,
Harvard University Press, 1984), p.363.
Y. Adams v. Tanner 244 U.S. 590, 597, 603 n. 3, 613 n. 1-3, 615 n. 1 (1917)
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f. John William Johnson, The Dimensions of Non-Legal Evidence in the American

Judicial Process: The Supreme Court’s Use of Extra-Legal Materials in the
Twentieth Century (Ph.D. thesis, Graduate School, University of Minnesota,
March 1974), p.133; and Chester A. Newland, “Innovation in Judicial
Technique: The Brandeis Opinion” (mimeograph, Idaho State College,
Government Faculty Seminar, Pocatello, Idaho, 9 February 1960), p.4.
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\. David W. Levy and Bruce Allen Murphy, “Preserving the Progressive Spirit in a

Conservative Time: The Joint Reform Efforts of Justice Brandeis and
Professor Frankfurter, 1916-1933” (1980) 78 Michigan L. Rev. 1252 at 1285—
91; and Bruce Allen Murphy, The Brandeis/Frankfurter Connection: The
Secret Political Activities of Two Supreme Court Justices (New York, Oxford
University Press, 1982), pp.73-97; though cf. Leonard Baker, Brandeis and
Frankfurter: A Dual Biography (New York, Harper & Row, 1984), pp.240-1.
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H. N. Hirsch, The Enigma of Felix Frankfurter (New York, Basic Books, 1981),
pp.20-5, 66-7;
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Michael Ariens, “A Thrice-told Tale, Or Felix the Cat” (1994) 107 Harv. L. Rev.
620.

Y. Strum, supra n. 11, p.364.

Y. Levy and Murphy, supra n. 15, p.1291.
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Brandeis to Frankfurter, 19 November 1931, in M. I. Urofsky and D. W. Levy
(eds), “Half Brother, Half Son”: The Letters of Louis D. Brandeis to Felix
Frankfurter (Norman, Okla., University of Oklahoma Press, 1991), p.471.

Y. Learned Hand, “Have the Bench and Bar Anything to Contribute to the
Teaching of Law?” (1926) 24 Michigan L. Rev. 466.
v. Ibid., p.480.
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\. Charles E. Hughes, “Foreword” (1941) 50 Yale L. J. 737.

Y. William O. Douglas, “Law Reviews and Full Disclosure” (1965) 40 Washington
L. Rev. 227.

Y. Stanley H. Fuld, “A Judge Looks at the Law Review” (1953) 28 New York Univ.
L. Rev. 915 at 918.

f. Earl Warren, “Messages of Greeting to the U.C.L.A. Law Review” (1953) 1
UCLA L. Rev. 1.

0. Earl Warren, “The Northwestern University Law Review Begins Its Fifty-First
Year of Publication” (1956) 51 Northwestern Univ. L. Rev. 1.
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\. Earl Warren, “Upon the Tenth Anniversary of the U.C.L.A. Law Review” (1962)
10 UCLA L. Rev. 1.

Y. Roger J. Traynor, “To the Right Honourable Law Reviews” (1962) 10 UCLA L.
Rev. 3 at 10.

Y. Frank K. Richardson, “Law Reviews and the Courts” (1983) 5 Whittier L. Rev.
385 at 392.

f. Warren, supra n. 25, p.1.
Fuld, supra n. 23, pp.917-18.

0. Frederick Evan Crane, “Law School Reviews and the Courts” (1935) 4 Fordham
L. Rev. 1 at 2.
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\. Newland, supra n. 14, p.6,
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Y. Holmes to Pollock, 6 Sept. 1906, in M. DeWolfe Howe (ed.), The PollockHolmes
Letters: Correspondence of Sir Frederick Pollock and Mr Justice Holmes
1874-1932, 2 vols., (Cambridge, Cambridge University Press, 1942), |, p.133.
1 3y S0 i) ek 4O paisted
Holmes to Pollock, 13 August 1906, in ibid., I, p.131; and Holmes to Pollock, 7
March 1909, in ibid., I, p.152.
Y. Hughes, supra n. 21, p.737; and cf. John Jay McKelvey, “The Law School Review,
1887-1937” (1937) 50 Harvard L. Rev. 868 at 880.
f. Johnson, supra n. 14, p.133.
Alpheus Thomas Mason, William Howard Taft: Chief Justice (New York,
Simon and Schuster, 1964), pp.268-9.
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G. Edward White, Justice Oliver Wendell Holmes: Law and the Inner Self
(New York, Oxford University Press, 1993), pp.462, 555 n. 128.

\. Julius Hoffman, “Law Reviews and the Bench” (1956) 51 Northwestern Univ. L.
Rev. 17.

Y. Ibid., p.19.

Y. Jerome Frank, “Cardozo and the Upper Court Myth” (1948) 13 Law and
Contemporary Problems 369 at 374.

f. Ibid., p.382.

0. Jerome Frank, “What Courts Do in Fact” (1932) 26 Illinois L. Rev. 645, 761 at 763.
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\. Hoffman, supra n. 37, p.20.

Y. lbid.

Y. Edwards, supra n. 3, p.34.

f. Judith S. Kaye, “One Judge’s View of Academic Law Review Writing” (1989) 39

Jnl. Leg. Educ. 313 at 319-20.
0. United States of America v. $639,558 955 F.2d. 712, 722 (1992) (Silberman J.,

concurring).
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\. Bayesian probability theory

Y. Richard A. Posner, Overcoming Law (Cambridge, Mass., Harvard University

Press, 1995), pp.91-101; also Richard A. Posner, The Problematics of Moral and
Legal Theory (Cambridge, Mass., Belknap Press, 1999), pp.299-303.

Y. Posner, Overcoming Law, supran. 47, p.94.
f. Ibid., p.98.
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\. P. S. Atiyah and Robert S. Summers, Form and Substance in Anglo-American
Law: A Comparative Study of Legal Reasoning, Legal Theory, and Legal
Institutions (Oxford, Clarendon Press, 1987), pp. 401, 404.

Y. W. M. Lile, “The Exaltation of Secondary Authority” (1919) n.s. 14 Bench and
Bar 53.

v. Ibid., p.58.
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\. Ibid., p.54.

Y. Douglas B. Maggs, “Concerning the Extent to Which the Law Review Contributes to
the Development of the Law” (1930) 3 Southern Calif. L. Rev. 181 at 187.
Y. Ibid., p.188, and see also pp.191-204
f. Lyman P. Wilson, “The Law Schools, the Law Reviews and the Courts” (1945)
30 Cornell L. Q. 488 at 496.
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\. Neil N. Bernstein, “The Supreme Court and Secondary Source Material: 1965

Term” (1968) 57 Georgetown L. J. 55 at 66.
. Ibid., p.79.

. Daniels, supran. 4, p.15.
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a0y S0 i dalllas ol ¥
Mary Anne Bobinski, “Citation Sources and the New York Court of Appeals”
(1985) 34 Buffalo L. Rev. 965 at 998-1000.

. Justice Traynor

~ o

John Henry Merryman, “The Authority of Authority: What the California

Supreme Court Cited in 1950” (1954) 6 Stanford L. Rev. 613 at 656—62.
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. John Henry Merryman, “Toward a Theory of Citations: An Empirical Study of

the Citation Practice of the California Supreme Court in 1950, 1960, and
1970” (1977) 50 Southern Calif. L. Rev. 381 at 405.
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\. Ibid., p.407; and cf. Robert A. Kagan, Bliss Cartwright, Lawrence M. Friedman and
Stanton Wheeler, “The Evolution of State Supreme Courts” (1978) 76 Michigan
L. Rev. 961 at 991-3.

Y. Robert J. Borthwick and Jordan R. Schau, “Gatekeepers of the Profession: An
Empirical Profile of the Nation’s Law Professors” (1991) 25 Univ. Michigan
Jnl. of Law Reform 191 at 226-36.

Y. Richard A. Mann, “The Use of Legal Periodicals by Courts and Journals” (1986)
26 Jurimetrics Jnl. 400; Louis J. Sirico, Jr. and Jeffrey B. Margulies, “The Citing
of Law Reviews by the Supreme Court: An Empirical Study” (1986) 34 UCLA
L. Rev. 131 at 132-4; and Deborah J. Merritt and Melanie Putnam, “Judges and
Scholars: Do Courts and Scholarly Journals Cite the Same Law Review
Articles?” (1996) 71 Chicago-Kent L. Rev. 871.
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\. Max Stier, Kelly M. Klaus, Dan L. Bagatell and Jeffrey J. Rachlinski, “Law Review

Usage and Suggestions for Improvement: A Survey of Attorneys, Professors,
and Judges” (1992) 44 Stanford L. Rev. 1467 at 1474; and see also Sirico and
Margulies, supra n. 69, pp.133-4.
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Joseph D. Kearney and Thomas W. Merrill, “The Influence of Amicus Curiae

Briefs on the Supreme Court” (2000) 148 Univ. Pennsylvania L. Rev. 743 at
767-74.
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Merryman, supra n. 64, pp.662, 667; and note also G. Edward White, “Roger
= Traynor” (1983) 69 Virginia L. Rev. 1381 at 1384
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f. Graham Hughes, “The Great American Legal Scholarship Bazaar” (1983) 33
Jnl. Leg. Educ. 424 at 427.
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\. Mark Tushnet, “Legal Scholarship: Its Causes and Cure” (1981) 90 Yale L. J.
1205 at 1208.
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Y. Edward L. Rubin, “The Practice and Discourse of Legal Scholarship™ (1988) 86
Michigan L. Rev. 1835 at 1890-1.
S alimdle (g @15 GRS e Sgliie by o Jlie sl ¥
“Listeners and Eavesdroppers: Substantive Legal Theory and Its Audience”
(1992) 63 Univ. Colorado L. Rev. 569 especially at 588-91.
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105.
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. Neil Duxbury, Patterns of American Jurisprudence (Oxford, Clarendon Press,

1995), pp.358-63.
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. Pierre Schlag, “Writing for Judges™ (1992) 63 Univ. Colorado L. Rev. 419 at 422.
#. Schlag, supran. 2, p.70.
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\. Thomas F. Bergin, “The Law Teacher: A Man Divided Against Himself” (1968)
54 Virginia L. Rev. 637 at 647.

Y. Jules L. Coleman, “Legal Theory and Practice” (1995) 83 Georgetown L. J. 2579;
and cf. Lubet, supra n. 2, passim.

Y. Carrington

f. Carrington, supra n. 2, p.802.

0. George L. Priest, “The Increasing Division Between Legal Practice and Legal
Education” (1988/89) 37 Buffalo L. Rev. 681.
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Robert Post, “Legal Scholarship and the Practice of Law” (1992) 63 Univ.
Colorado L. Rev. 615 at 620-1.

#. Carrington, supra n. 2, p.802.
V. Richard A. Posner, “The Decline of Law as an Autonomous Discipline: 1962—

19877 (1987) 100 Harvard L. Rev. 761 at 766—72.
A. Thurman Arnold
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. Thurman W. Arnold, “Apologia for Jurisprudence” (1935) 44 Yale L. J. 729.

Y. Banks McDowell, “The Audiences for Legal Scholarship” (1990) 40 Jnl. Leg.
Educ. 261 at 275.

v. Johnson, supra n. 2, p.1252.

f. Graham C. Lilly, “Law Schools Without Lawyers? Winds of Change in Legal
Education” (1995) 81 Virginia L. Rev. 1421 at 1436.

O. Michael J. Saks, Howard Larsen and Carol J. Hodne, “Is There a Growing Gap

Among Law, Law Practice, and Legal Scholarship?: A Systematic
Comparison of Law Review Articles One Generation Apart” (1996) 30 Suffolk
Univ. L. Rev. 353 at 370.
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see text accompanying n. 23, supra.
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Y. B. S. Markesinis, “Learning from Europe and Learning in Europe”, in B. S.

Markesinis (ed.), The Gradual Convergence: Foreign Ideas, Foreign
Influences, and English Law on the Eve of the 21st Century (Oxford, Clarendon
Press, 1994), pp.1-32 at 30.
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Hein Kétz, “The Role of the Judge in the Court-Room: The Common Law and
Civil Law Compared” [1987] Tydskrif v. S.-A. Reg. 35 at 41-2.

Y. Pierre Mimin, Le style des jugements (Vocabulaire—Construction—

Dialectique—Formes juridiques) (4th edn., Paris, Librairies Techniques, 1978),
p.274.
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Jean Louis Goutal, “Characteristics of Judicial Style in France, Britain and the
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(1978) 30 Rev. Int. Droit Comparé 5 at 72—4; Pierre Bellet, “La Cour de
cassation” (1978) 30 Rev. Int. Droit Comparé 193 at 213-15; and B. S.
Markesinis, “A Matter of Style” (1994) 110 L.Q.R. 607 at 608—9.
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Adolphe Touffait and André Tunc, “Pour une motivation plus explicite des
décisions de justice, notamment decelles de la Cour de cassation” (1974) 72
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Opinions” (1994) 19 Yale Jnl. Int’l Law 81.
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#. Philippe Malaurie, “Les réactions de la doctrine a la création du droit par les juges:
Rapport francais” (1980) 31 Travaux de I’Association Henri Capitant 81 at 91.
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Y. Francois Gény, Méthode d’interprétation et sources en droit privé positif: Essai

critique, 2 vols. (2nd edn., Paris, L.G.D.J., 1919), Il, pp.210-12; Evelyne Serverin,
De la jurisprudence en droit privé: Théorie d’une pratique (Lyon, Presses
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f. Fernand Baudet, Labbé arrétiste; apercu générale de ses doctrines en droit civil,

thése pour le doctorat (Sciences Juridiques), Faculté de Droit, Université de
Lille, 1908 (publ. Lille, C. Robbe, 1908).
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Jean Carbonnier, “Notes sur des notes d’arréts: Chronique pour le
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1970, Chron. 137-9.

v. Cass. ch. réun. 13 Feb. 1930, rapp. Le Marc’hadour, concl. Matter, 1930 S. Jur. 1.
121. DP 1930 1. 57 (note Ripert), DP 1930 1. 121 (note Esmein).

g 9,5 ol (oSl Aoz 5 AlamDle ol

A. T. von Mehren and J. R. Gordley (eds), The Civil Law System: An
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John P. Dawson, The Oracles of the Law (Ann Arbor, University of Michigan
Law School, 1968), p.97.
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D. L. Carey Miller, “Legal Writings as a Source in English Law” (1975) 8
Compar. & Int’l. L. J. of Southern Africa 236 at 240; Hein K&tz, “Scholarship and
the Courts: A Comparative Survey”, in D. S. Clark (ed.), Comparative and
Private International Law: Essays in Honor of John Henry Merryman on his

Seventieth Birthday (Berlin, Duncker & Humblot, 1990), pp.183-95 at 187-90;
and Peter Birks, “Adjudication and Interpretation in the Common Law: A

Century of Change” (1994) 14 Legal Studies 156 at 163.
Y. R.v. lon (1852) 2 Den. CC 475, 488; 169 Eng. Rep. 588, 594.
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Percy H. Winfield, The Chief Sources of English Legal History (Cambridge,
Mass., Harvard University Press, 1925), pp.255-6.
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J. W. Tubbs, The Common Law Mind: Medieval and Early Modern
Conceptions (Baltimore, Johns Hopkins University Press, 2000), pp.26—8 (on pre-
eighteenth century influences); A. W. B. Simpson, “Innovation in Nineteenth

Century Contract Law” (1975) 91 L.Q.R. 247; and David Ibbetson, “‘The Law
of Business Rome’: Foundations of the Anglo-American Tort of Negligence”

(1999) 52 Current Legal Problems 74.
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René David, Introduction a I’étude du droit privé de I’Angleterre (Paris,
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a warning against it by the learned author himself”).
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p.490.

Y. A. V. Dicey, Can English Law be Taught at the Universities? (London,
Macmillan & Co., 1883), p.22.
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Laski to Holmes, 13 May 1933, in Holmes-Laski Letters, supra n. 48, 11, p.1439.
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Sir Leslie Scarman, “Law Reform—Lessons From English Experience” (1968)
3 Manitoba L. J. 47 at 57-8;
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Thurman Arnold, “Professor Hart’s Theology” (1960) 73 Harv. L. Rev. 1298.
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Y. Argued law is tough law.
u,...s! O Y

Home ne scaveroit de quel metal une campane fuit, si ceo ne fuit batu, quasi diceret,
le ley per bon disputacion serra bien conus.
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\. Taylor v. Curtis (1816) 6 Taunt. 608, 610; 128 Eng. Rep. 1172, 1173; and cf. also
Johnes v. Johnes (1814) 3 Dow 1, 15; 3 Eng. Rep. 969, 974
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Admiralty Commissioners v. S.S. Amerika [1917] AC 38, 59, HL (per Lord
Sumner); Performing Right Society Ltd. v. Mitchell and Booker (Palais de Danse)
Ltd. [1924] 1 KB 762, 767-8 (per McCardle J.); Haynes v. Harwood [1935] 1 KB
146, 163-4 (per Maugham LJ).
O. O. Hood Phillips, “Legal Authors Since 18007, in Then and Now, 1799-1974:

Commemorating 175 Years of Law Bookselling and Publishing (London,
Sweet & Maxwell, 1974), pp.3-30 at 23.
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Rex v. Albany [1915] 3 KB 716, 726 (per Darling J); In re De Keyser’s Royal
Hotel Ltd. [1919] 2 Ch. 197, 205, CA (arguendo).
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R. v. Newland [1954] 1 QB 158, 162 (CCA); Re Ellenborough Park [1956] 1 Ch.

131, 163 (CA); Rookes v. Barnard [1964] AC 1129, 1141 (HL); and also Paterson,

supra n. 20, p.16.

Y. A. T. Denning, Book Review (1947) 63 L.Q.R. 516.
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\. White v. Blackmore [1972] 3 All ER 158, 167 (CA).

Y. Lord Denning, The Discipline of Law (London, Butterworths, 1979), pp.237-8;

“The Universities and Law Reform” (1951) n.s. 1 J.S.P.T.L. 258 at 264-5;
“1885-1984 (1984) 100 L.Q.R. 513 at 514
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Y. Denning, “1885-1984”, supra n. 77, p.513.



www . takbook.com

YA Sl

|y sl a5 o8y "o wimlys 193 0 Lo (nl S92y sletal Sl olad i
Tl ale e (Jom By o lsl Gulzme 1z &5 Wi (nl pgas 5o
Ol 5o 1 T8 5 eSS adde S Bagn o 5l e T,
Siis Geoly gy ools Lay g bl sages ool Sl Goe cgies
ol by i glaois gl ais,S (6l SoS QL>)L'3» 1392 g0 o
Tl A8 51 55 lel s 6l i )T K00 odle laais

25l G SYL sy Sl 4 a5 s eesly 09> s> 0 L
P gy 5o a8 ) A Slaaes slaclSols g3l s w5, K ldsi>
Lol ol 4l nd5 caiogs 00,5 jolo (sggmw oliisl Sllbl poaz o ¢,
Gre ol yo K0 &S g0 4 b ocwl p3Y SYL 4 a>g Galae 1 o
o3> U (6,50 5l a5 canss 0j90 ey B 4 slill Cucgies
@ Lol g oas b kS ax ST AV das b ,5Sie B je tanl pooie
055 Syt 5o gy 0 Bogy ok aliliS LS b s g aSets 55k
s wile S nl sl 4 VAV Lo jo Bed> (o plujie gazmo ml e
@ Vbl (omdge 5l g pul e (red Gl VO Jlo )3 S & (>
20,5 5T S e blas (28l glp (I L 1) 095 oM s (5 (s

a8 plasdl | L b ks Jols g Slide Cas b 45 o ptie oy po?
Oz ol 4 &S @S e Jpal gl Jlmdl b B 5l 508 AL
N a5 el (2l S e Lol oyl e eSS ol gl oo B

\. Denning, “The Universities and Law Reform”, supra n. 77, p.264.
Y. Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd. [1964] AC 465.
. Candler v. Crane, Christmas & Co. [1951] KB 154 (CA).
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Roland Goldich, “Law and Social Change: An Interview with Lord Denning”
(1969) 22 King’s Counsel 6 at 8.

Denning, The Discipline of Law, supra n. 77, p.241; and cf. Dennis R. Klinck, ““This
Other Eden’: Lord Denning’s Pastoral Vision” (1994) 14 Oxf. Jnl. Leg. Studs. 25.
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Carey Miller, supra n. 4, p.240; Paterson, supra n. 20, p.17.
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(HL); Re Union Accident Insurance Co. Ltd [1972] 1 All ER 1105, 1109, Ch. D.
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\. Johnson v. Agnew, supra n. 24, at 395-6.
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N. G. Annan, “The Intellectual Aristocracy”, in J. H. Plumb (ed.), Studies in
Social History: A Tribute to G. M. Trevelyan (London, Longmans, Green &

Co., 1955), pp.241-87;
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Sir John Pollock, Time’s Chariot (London, John Murray, 1950), p.50; H. D.
Hazeltine (1937) 53 L.Q.R. 190.
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William H. Rehnquist, “The Lawyer-Statesman in American History” (1986) 9
Harvard J. Law & Pub. Pol. 537;
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Anthony T. Kronman, The Lost Lawyer: Failing Ideals of the Legal Profession
(Cambridge, Mass., Belknap Press, 1993) .
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Anon., “Sir Frederick Pollock, K. C.: The ‘Old Broad Culture’”, The Times, 19
January 1937, p.14.
Y. Derry v. Peek (1889) 14 App. Cas. 337 (HL).
ale ) e 5o Wl oo |y Sl AodS L F
Neil Duxbury, “When We Were Young: Notes in the Law Quarterly Review,
1885-1925” (2000) 116 L.Q.R. 474 at 491-3,
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David Sugarman, “Legal Theory, the Common Law Mind and the Making of
the Textbook Tradition”, in W. Twining (ed.), Legal Theory and Common Law
(Oxford, Blackwell, 1986), pp.26-61 at 46-8.

1. (1888) 4 L.Q.R. 369; (1889) 5 L.Q.R. 101.
Y. (1891) 7 L.Q.R. 99.
0 )5 (Pga ek )d (uizzel
(1889) 5 L.Q.R. 107; (1890) 6 L.Q.R. 462; (1892) 8 L.Q.R. 187; (1894) 10 L.Q.R.
205; (1898) 14 L.Q.R. 115; (1905) 21 L.Q.R. 102.
v. (1889) 5 L.Q.R. 102.

f. Frederick Pollock, “Derry v. Peek in the House of Lords” (1889) 5 L.Q.R. 410 at 422.
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(1890) 6 L.Q.R. 112; (1891) 7 L.Q.R. 5, 107, 309-10; (1896) 12 L.Q.R. 205;
(1899) 15 L.Q.R. 236; (1900) 16 L.Q.R. 217; (1907) 23 L.Q.R. 133; (1911) 27
L.QR. 276.

v.(1892) 8 L.Q.R. 7.

¥, (1893) 9 L.Q.R. 202.
f.(1892) 8 L.Q.R. 113.

O. Sugarman, supra n. 101, p.47.

#. Sir Frederick Pollock, The Law of Torts: A Treatise on the Principles of

Obligations Arising from Civil Wrongs in the Common Law (2nd. edn.,
London, Stevens & Sons, 1890), pp.254 et seq.

W . SSLY
the Directors’ Liability Act 1890, s. 3(1)
(W5 (50 @29 (5 heS Ceplgme S 0 piiis ol (15T a5 531,31 sl 49)
A. W. R. Cornish and G. de N. Clark, Law and Society in England, 1750-1950
(London, Sweet & Maxwell, 1989), p.221.
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\. Pollock to Holmes, 11 December 1893, in M. DeWolfe Howe (ed.), The

PollockHolmes Letters: Correspondence of Sir Frederick Pollock and Mr.
Justice Holmes, 1874-1932, 2 vols. (Cambridge, Cambridge University Press,
1942), 1, p.49.

Y. Hedley Byrne v. Heller, supra n. 80, in particular at 610 (per Lord Devlin), and cf.
(1907) 23 L.Q.R. 133.
L3958 e AY 8 )leds e o 1) Sass o)) 51 I 8wy j5ko oL @ izmen
Y. Nocton v. Lord Ashburton [1914] AC 932 at 946-56; and cf. also Candler v. Crane,
Christmas & Co., supra n. 81, at 177-8 (per Denning LJ, dissenting).
f. Nocton v. Ashburton, ibid., p.969 (per Lord Shaw).

«(per Viscount Haldane) a¥% o . lea .0
(per Lord Shaw) aY+ o« \les .7
V. Frederick Pollock, “Nocton v. Lord Ashburton” (1915) 31 L.Q.R. 93.
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\. Pollock to Holmes, 20 May 1914, in Pollock-Holmes Letters, supra n. 114, 1,
p.215.
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Robert F. V. Heuston, “Goodhart, Arthur Lehman”, in A. W. B. Simpson (ed.),
Biographical Dictionary of the Common Law (London, Butterworths, 1984),

pp.211-212 at 212.
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Anon., “Professor A. L. Goodhart: Influence on Law in Britain” (obituary), The
Times, 11 November 1978, p.16
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Laski to Holmes, 13 January 1932, in Holmes-Laski Letters, supra n. 48, Il, p.1357
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Richard A. Cosgrove, Our Lady the Common Law: An Anglo-American Legal
Community, 1870-1930 (New York, New York University Press, 1987), pp.197-8.

William Twining, “Academic Law and Legal Philosophy: The Significance of
Herbert Hart” (1979) 95 L.Q.R. 557 at 559.

Y. Denning, supra n. 73, p.516.
Y. Denning, “1885-1984”, supra n. 77, p.514.
oy S o Jle sl ¥
Ingram v. Little, supra n. 90, p.512 (per Sellers LJ).
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\. Lord President Cooper, as reported by T. B. Smith, “Authors and Authority”
(1972) n.s. 12 J.S.P.T.L. 3 at 6.
S el Guloms Sloraras 1 Slaisans Coulgs s ST aaS Wing oodie oyl wisds S
K208 oo Jlo)l Bodo (b dabadls 03 5 pdzee & L
Y. As reported in Paterson, supra n. 20, p.19
Y. As reported in Paterson, ibid., p.222 n. 50.
f. Devlin, Samples of Lawmaking, supra n. 58, p.1.
el 00l el O,leogs 4 oS oyl
. supran. 18.
#. Diplock, supra n. 19, p.459.
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\. F. H. Lawson, The Oxford Law School, 1850-1965 (Oxford, Clarendon Press,
1968), pp.72-3.
Y. F. H. Lawson, “A. L. G.: A Professor’s View” (1975) 91 L.Q.R. 461 at 462.

Y. Anon., “Professor A. L. Goodhart: Influence on Law in Britain”, supra n. 122.
Uils o cdlosla! ) Kon b by 5 oales &zl 1o |y g oS Bgi alome & )l3sS - lan .
Dged (60, VATD 5 1AV sla L
Tz 5 [ YoelS G jas sl oz e (ple) O)laosS @ bgye jasl sp 5T sla )15 .0
g ol ariS Sz ;0 0,0 e Al oliwl 15 0035 1y Gai> Aaudd Lo Lol wls o
g ,0 yledgS g b e 3,50 ST a5 sl ol b & yle0sS (gl i ,d ol ol
3 y5iST a8l Ll (V385 0) ol oS 0l 5 85 Sloj (oom D AYY Jlo o 5 e
iy 0,80 D paiie VAT L (o ol (Bede dandd OV (1 yiage 3 SO D Jiis

G A. L. Goodhart, “Recent Tendencies in English Jurisprudence” (1929) 7
Canadian Bar Rev. 275; repr. in his Essays in Jurisprudence and the Common

Law (Cambridge, Cambridge University Press, 1931), pp.27—49.
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Diplock, supra n. 19, p.459; and by Lawson, supra n. 133, p.463.
SUPFA ) oy Sce |y lassS JBir sl agsy & o 5l (giite )5 ity o5 (Sud (2>

958 & )logS  SilCigd Comated S 84 atwilyl «(N. 122
Laski to Holmes, 13 July 1925, in Holmes-Laski Letters, supra n. 48, I, p.764.
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Tony Honoré, “Goodhart, Arthur Lehman”, in D.N.B. (1971-1980), pp.350-1 at
350; and Paterson, supra n. 20, p.222 n. 51 (noting friendship with Law Lords).

Y. Lawson, supra n. 133, p.462.
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\. Honoré, supra n. 137, p.350.
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1999), pp.207-33 at 207.
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Y. Max Weber, Economy and Society: An Outline of Interpretive Sociology, 2 vols.

(G. Roth and C. Wittich (eds), Eng. trans. E. Fischoff et al., Berkeley, University of
California Press, 1968 [1922]), Il, pp.784-808; also Max Rheinstein, “Die
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London, Sweet & Maxwell, 2000), I, pp.225 7.
Y. Peter Clinch, “The Use of Authority: Citation Patterns in the English Courts”
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Re W (A Minor) (Medical Treatment) [1993] Fam. 64, 75, CA (per Lord
Donaldson MR); Airedale N.H.S. Trust v. Bland [1993] 1 All ER 821 (Fam. D, CA
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\. J. C. Smith, “An Academic Lawyer and Law Reform” (1981) 1 Legal Studies 119
at 120-1.
ool jo a8 el 3ga> g lebiul drel jo ol il Sl e allis ()
el 00 5l VAA-
I el ;505 sLmonig p cuslosly 51 g b 5l FolisS Ylato! Coranl (slag 5 G pan o 5.
S B> 5 S8 pm Boha (dam GRS 50 wax il dered Sjg0 @ gl slag p0 L
4 oyLsl sl 4 S slitul byl 4 s o i 8 10 ailonds 1iie Ssh 5 Cora]
WS o bl g ys QLS 4y gl 750
Y. R. v. Preddy [1996] AC 815.
f. R. v. Halai [1983] Crim. LR 624.



www . takbook.com

WY eSSl

ol gl A AT ol Bire Lol el oo g1 laasass oFols aeuad
@ oliwl b BB (uimen Tl 18,95 5 «glalaxMe BB @3 5l oYl
9,99 5 Jome sodigy o Hlaiagass oBols 5o ) 90 5 Caenl sl i
i debai pgs Tewl oLl judx Ty 98 cpl 45 ams lis b oS B
) e B 5o Sliauass oEsls T, 5l glasds VAVA L o (5 ,aS
S 0g 8w )0 oy i B sgphe J Eao50 a5 (slodigy 0,5 iiie
el (S 6525 Cilstane A0 lp gl Gz a5 05 (nl oSl
Clidd )0 a8 Cewl o0l 3Rt oS Oy50 ,0 Sy dad A5 CaS el e
393 7 5 el T80 1) T 0 L85)lb a5 Lass ol anils wad
aad by aS 1, SLS ol&T wisl canys oy i 5145 09y atiigs ol ol 5
ozl U o)ly wudl wied)l a5 ax g aSh (ol e A Cd
O dS ol AN Phiils G dad 3D Blouae g ced g oo
oBols wix o Fasl «lasje 4 oy B> slacl Glaas wilg o 6:1)
3 Sl oldz S Bl Lo @ Coel a5 0,5 el law Jlaagass
S e Blgy e @l adiI (0wl JAie Bdigy )55
Slewsls VAVA Jl jo cuhale (glygd (Bgax ygumaeS Vool oo cogdy
gy )0 Cdyw by pie wad b bad e o9l a5 bl 5l 6 As s jeele |, S
B UL“'C‘ JJ:LA (Pow RVLY )"U’“"ﬁ) ‘) Q] ! ‘\«P'Q‘.“’ 9 UAALC ‘;JJ‘» e
\. R. v. Preddy, supra n. 230, at 834; and see also [1995] Crim. LR 565-6.

Y. R. v. Preddy at 840; and see also [1983] Crim. LR 626.

Y. R. v. Preddy at 836-7.

f. R. v. Husseyn (Note) (1978) 67 Cr. App. R. 131, 132 (per Lord Scarman); [1978]

Crim. LR 219 (sub nom. Hussein).
0. [1978] Crim. LR 219.

XY o len £
V. Smith, supra n. 228, pp.121-2.
A. Law Commission, 14th Annual Report, 1978-79 (House of Commons, 16 January

1980), p.11.
4. Attorney-General’s References (Nos. 1 and 2 of 1979) [1979] 3 WLR 577, 586.
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\. Anderton v. Ryan [1985] AC 560

Y. Glanville Williams, “The Lords and Impossible Attempts, or Quis Custodiet
Ipsos Custodes?” (1986) 45 C.L.J. 33 at 38.
Y. [1985] Crim. LR 504 at 504-5.
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\. Cf. R. v. Shivpuri [1986] 2 All ER 334, 344-5; and supra n. 243 at 506.
Y. Williams, supra n. 242, passim; also Atiyah, supra n. 212, pp.180-2.
Y. R. v. Shivpuri, supra n. 244, at 345.
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A. T. H. Smith, “Glanville Williams: Police Powers and Public Law” (1997) 56
C.L.J. 462 at 464
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Smith, supra n. 196, pp.304-60; Atiyah, supra n. 212, pp.181-3; John Smith, “The
Sad Fate of the Theft Act 1968, in The Search for Principle, supra n. 198,
pp.97-113; P. R. Glazebrook, “Glanville Williams: Criminal Law” (1997) 56
C.LJ. 445; J. R. Spencer, “Glanville Williams: Criminal Procedure and
Evidence” (1997) 56 C.L.J. 456; and Andrew Grubb, “Glanville Williams: A
Personal Appreciation” (1998) 6 Medical L. Rev. 133 at 135-6.
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Luc Thiet Thuan v. The Queen [1996] 2 All ER 1033, 1041, per Lord Goff (PC);

and also the judgments of Lord Clyde, Lord Millett, Lord Hobhouse and, especially,
Lord Hoffmann in R. v. Smith [2000] 3 WLR 654 (HL).
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Richard A. Cosgrove, Scholars of the Law: English Jurisprudence from
Blackstone to Hart (New York, New York University Press, 1996); and cf. Neil
Duxbury, “The Narrowing of English Jurisprudence” (1997) 95 Michigan L.
Rev. 1990
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Geoffrey Wilson, “English Legal Scholarship” (1987) 50 M.L.R. 818 at 842-3;
B. S. Markesinis, “A Matter of Style” (1994) 110 L.Q.R. 607 at 621-3.
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Martin Partington, “Academic Lawyers and ‘Legal Practice’ in Britain: A
Preliminary Reappraisal” (1988) 15 Jnl. Law & Soc. 374; “Academic Lawyers
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and Legal Practice in England: Towards a New Relationship?” (1992) 3 Legal
Education Review 75; and cf. also Andrew Halpin, “Law, Theory and Practice:
Conflicting Perspectives?”, in A. Sherr and D. Sugarman (eds), Theory in Legal

Education (Aldershot, Ashgate, forthcoming).
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\. P. S. Atiyah and R. S. Summers, Form and Substance in Anglo-American Law:

A Comparative Study of Legal Reasoning, Legal Theory, and Legal
Institutions (Oxford, Clarendon Press, 1987), p.403.

Y. Wilson, supra n. 250, p.818.
Y. W. T. Murphy, “Reference Without Reality: A Comment on a Commentary on
Codifications of Practice” (1990) 1 Law and Critique 61 at 74 n. 14.
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Andrew Burrows, “Restitution: Where Do We Go From Here?” (1997) 50 C.L.P.
95 at 109-11, 115-17; repr. in his Understanding the Law of Obligations:

Essays on Contract, Tort and Restitution (Oxford, Hart, 1998), pp.99-119 at
112-14, 118-19.
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