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ABSTRACT

Justice and fairness are the greatest goals of
legal proceedings both in international courts
and tribunals and in domestic courts. Equity
and fairness are the center of gravity of foreign
investment law, which aims to increase the flow of
capital globally and improve economic relations
between countries. Attracting foreign investment
through gaining trust in the administration of
justice in the judicial and arbitration system is
very important for economic growth. Fairness has
different functions and concepts. Sometimes it is
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known as a general legal principle and sometimes
as ex aequo et bono and sometimes it is seen as
a code of conduct and in foreign investment
agreements as fair and equitable treatment. The
views of the Iran-United States Claims Tribunal,
which is 40 years old, are very important in various
investment issues and the approach of the tribunal,
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as one of the most influential arbitration authorities in the international arena, is
the goal of this article; by searching the opinions of the Court, it aims to clarify
the position of fairness, ex aequo et bono and fair and equitable treatment in
the decisions of the tribunal. Relying on contractual law and international law,
the tribunal has the authority to resort to equity, ex aequo et bono and fair and
equitable treatment. But among the concepts and functions of fairness, only
equity has been invoked by the tribunal as a legal principle.

Keywords: Fairness, Ex Aequo et Bono, Fair and Equitable Treatment, Iran-
United States Claims Tribunal, Foreign Investment.
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Extended Abstract]
Justice and fairness is the greatest goal of legal proceedings both in international

courts and tribunals and in domestic courts. Equity and fairness is the center
of gravity of foreign investment law, which aims to increase the flow of capital
globally and improve economic relations between countries. Attracting foreign
investment through gaining trust in the administration of justice in the judicial
and arbitration system is very important for economic growth. The Iran-United
States Claims Tribunal was established following the case of the American
Embassy in Tehran, with the mediation of Algeria and with the conclusion of
Algerian statements. This tribunal is one of the most important international
arbitration centers in the history of international arbitration law. The views of
the Iran-United States Claims Tribunal, which is 40 years old, are very important
in various investment issues and the approach of the tribunal, as one of the most
influential arbitration authorities in the international arena, is the goal of this
article; by searching the opinions of the tribunal, it aims to clarify the position
of equity, ex aequo et bono and fair and equitable treatment in the awards of the
tribunal. Fairness has different functions and concepts. Sometimes it is known
as a general legal principle and sometimes as ex aequo et bono and sometimes
it is seen as a standard of treatment and in foreign investment agreements as fair
and equitable treatment. In international law, obtaining permission to proceed
based on the principles of fairness allows arbitrators or judges to give opinions
based on other considerations and even contrary to legal and customary rules
for the sake of justice and fairness. In fact, proceeding based on the principles
of fairness is considered as a decision-making method that replaces the legal
rules resulting from custom and treaties. Of course, only if the parties to the
dispute agree. This concept is almost equivalent to the concept of equity in the
Anglo-American legal system, although with more freedom of action. There
is a difference of opinion about the limits of the principle of justice and equity
among some jurists, and without distinguishing between ex aequo et bono and
equity, they have defined justice and equity in this way, If in the settlement of
a dispute, the international judge implements natural justice in front of legal
justice, in this case he has respected the principle of justice and equity. This
concept of fairness as a general legal principle is included in Part C of Paragraph
1 of Article 38 of the Statute of the International Court of Justice.

Article 38 of the Statute of the International Court of Justice, in paragraph
2, separates the concept ex aequo et bono from general legal principles. In
addition to the concept of fairness and ex aequo et bono, the concept of fair and
equitable treatment, which is one of the most flexible and complex concepts of
international law, in the framework of bilateral and multilateral agreements,
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we see investment among the minimum standard of the protection of foreign
investors. From the phrase "based on respect for the law" in Article 5 of the
Claims Settlement Statement and the provisions of Clause 2 of Article 33 of
UNCITRAL, as amended by the Iran-United States Claims Tribunal, it follows
that the Tribunal is not authorized to make a decision based on ex aequo et bono,
unless the parties to the arbitration explicitly and in writing, request the court's
ex aequo et bono and benevolence. In Paragraph 1, Article 4 of the Treaty on
Economic Relations and Consular Rights between Iran and the United States
of America dated August 15, 1995, the standard of fair and equitable treatment
is mentioned. In general, the Iran-United States Claims Tribunal has been able
to rely on equity, the ex aequo et bono and fair and equitable treatment based
on the contractual agreements, the general principles of international law and
paragraph 2 of Article 33 of the Court's Rules of Procedure. However, since in
none of the cases handled in the tribunal, the parties have not explicitly and in
writing granted the tribunal permission to make a decision based on ex aequo
et bono, in no case has a decision been issued on this basis. But among the
concepts and functions of fairness, only equity has been invoked by the tribunal
as a legal principle. Regarding the fair and equitable treatment, although the
tribunal is in the position of paying attention to this standard, but a decision has
never been taken on this basis, and since the tribunal is still busy, it seems that
paying attention to the fair and equitable treatment is one of the most important
criteria. It is appropriate to protect foreign investment from the position of the
tribunal, as one of the authorities handling investment claims.
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