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ABSTRACT

From the point of view of the legislator
of Islamic criminal code, the existence of
violence in the material element of the crime
of adultery increases the punishment for
women and proves the death penalty. Adultery
by violence is the act of intimacy with a
woman or girl against her will and agreement,
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legally give sexual satisfaction, so sex with the person under that age
is automatically rape without a person. That there is a need to prove
coercion. Although there are many ambiguities regarding consent as
a negative condition for the realization of sexual rape in the relevant
regulations and judicial procedure of this country. In this article, the
giving of consent to the child by the legislator has been analyzed with
the analytical-descriptive method and an attempt has been made while
analyzing the crime of rape Violence, the reaction against it and how to
prove it should be investigated.

Keywords: Adultery; Rape; Child Victim, Legislative Criminal Policy,
Evidence.

Excerpted from the Ph.D. thesis entitled "Criminal policy of Iran and the United Kingdom
against prostitution and prostitution”, Islamic Azad University, Science and Research
Branch, Tehran.

Funding: The author(s) received no financial support (funding, grants, and sponsorship)
for the research, authorship, and/or publication of this article.

I Author Contributions:

Sakineh khanlarzadeh: Formal analysis, Investigation, Resources, Writing - Original
Draft, Writing - Review & Editing, Project administration.

Jafar Koosha: Conceptualization, Methodology, Data Curation, Supervision.

Mohammad Ali Mahdavi Sabet: Conceptualization, Methodology, Data Curation,
Supervision.

Competing interests: The authors declare that they have no competing interests.

Citation:
khanlarzadeh, Sakineh, Jafar Koosha & Mohammad Ali Mahdavi Sabet. “Study of Adultery
and Rape of Children in the Penal System of Iran and the United Kingdom” Journal of]
Criminal Law and Criminology 12, no. 23 (September 5, 2024), 7-40.




Journal of Criminal Law and Criminology: V 12, Issue 23, Spring - Summer 2024

Extended Abstract]

In the criminal system of Iran and England, a different protection policy
has been adopted in the protection of children in the crime of adultery
and rape.

From the point of view of the legislator of Islamic punishment, the
existence of violence in the material element of the crime of adultery
increases the punishment for women and proves the death penalty.

Adultery is the act of committing sexual intercourse with a woman or
girl against her will and agreement, whether it is to overcome her desire
by threats and force.

Whether it is done by distorting his consent through omission and
deception.

The lack of consent in adultery can be forced by force or by force of
reluctance, where the adulteress lacks the will to commit this act.

Jurists have considered the submission of a woman as a result of a
woman's threat of defaming her through the publication of vulgar movies
as an example of rape, even though there was no coercion or deprivation
of will, which is stated in Article 4 of the Law "How to punish persons
who work in audio-visual affairs" 1386 approves the same position
and stipulates that "anyone who abuses the vulgar and obscene works
prepared by another, threatens him with the disclosure and publication of
said works, and in this way commits adultery with him, shall be punished
for adultery. will be sentenced to violence.

In the Criminal Code of Iran approved for the first time in 1392,
examples of non-consent in adultery are mentioned for the first time, and
sexual intercourse with a child under the age of puberty, if it is not due to
negligence or deception, is not considered a crime of rape, and only the
rapist is sentenced to imprisonment, only in In one case, the aggressor
is sentenced to rape and death if the sexual relationship with the child is
combined with his neglect and deception.

In fact, the legislator has assumed the consent and acceptance of
the sexual relationship on the part of the child, which is worthy of
consideration.

The prevailing culture of criminal justice programs (police,
prosecutor's office and court) is such that the victim of the crime of rape
without consent is not considered serious, the victim's statements about
the incident are viewed with skepticism, and in some cases they are
blamed.

In this way, not only the victim is not rehabilitated from the bad
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effects caused by this crime, but also causes the victimization caused by
the functioning of the criminal justice institutions. Related criminal laws
have not been adopted in the trial stage.

In all European countries, there is a minimum age limit for sexual
relations, which is called the age of consent, and it is never under the
age of twelve. In the criminal law of England, according
to the Sex Offenses Act of 2003, having sex with a child under the age of
thirteen is absolutely punishable by life imprisonment.

Lack of consent in sexual intimacy with children under this age is not
considered as one of the elements constituting the material element, and
the mere general malice of the perpetrator is sufficient, and his belief that
the party reaches the age of thirteen does not have an effect on removing
his criminal liability.

In the criminal law of England, in the past, the realization of sexual
assault required the construction of mandatory violence on the part of
the perpetrator, but nowadays this condition is not necessary, and the
material element that aggravates adultery is the absence of consent in the
victim, his lack of capacity and his youth, which according to the sexual
crimes law approved in 2003, lack of consent The victim is enough to
commit the crime of sexual rape.

A person under the age of sixteen cannot legally give sexual consent,
so sex with a person under that age is automatically considered rape
without the need to prove coercion.

However, there are many ambiguities regarding consent as a negative
condition for the realization of sexual assault in the relevant regulations
and judicial procedure of this country.

Inthe criminal law of England, there is no prohibition for the legitimate
study of evidence to prove adultery and rape, and it is possible for the
parties to confess only through inference.

The presence of the necessary conditions for accepting the confession,
including the absence of coercion and reluctance, and mental and mental
health at the time of the confession, is sufficient.

The testimony of witnesses in sexual relations with minors and people
without consent has also been accepted.

While in the Islamic Penal Code governing the Islamic Republic
of Iran, which has been developed with the extension of Imamiyyah
jurisprudence, the emphasis is on veiling and covering up sexual crimes
with the aim of preserving the dignity and honor of the parties and in order
to prevent the ugliness of the case from breaking and, more importantly,
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the possibility of the parties repenting.

With great strictness, he deliberately tries to prevent the proof of
adultery and finds it possible to prove adultery and rape through four
agreements and the testimony of four witnesses.

However, it must be said that where a person violates an individual's
honor and dominates him by force and domination, one should not
condone and tolerate, but the strictness of the law should be more and
sometimes the sentence should be executed in public to teach others a
lesson.

Unlike Iran's criminal system, where the investigation of sexual
crimes is closed, in English criminal law, according to paragraph 3 of
the 1991 Criminal Code, Article 2, the investigation is open, except in
limited cases where the trial or a part of it is held in a closed manner.

In this article, the giving of consent by the legislator for the child has
been analyzed with the analytical-descriptive method, and an attempt has
been made to analyze the crime of rape, the reaction against it and the
way to prove it.
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